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During tax audits, tax authorities frequently focus on companies within 

multinational groups that book steady losses over several years. In these 

companies, behind the losses authorities often find transfer pricing 

policies that are not in compliance with the arm’s-length principle. This 

observation is supported by the 2017 OECD Transfer Pricing Guidelines 

2017 (para 1.129 – 1.131).

According to the OECD Guidelines, when a company that belongs to a 

multinational group consistently books losses while its multinational 

parent remains profitable, authorities must analyse its tax practices, 

paying particular attention to the TP policies.

This is because an independent company would not tolerate recurring 

losses for an undetermined period. It would rather, under those 

conditions, opt to cease its activities. However, a company that belongs to 

a multinational group can tolerate such losses if its commercial activities 

generate benefits for the multinational group as a whole.

In some cases, as provided for by the OECD Transfer Pricing Guidelines, 

recurring losses, borne for a reasonable period, can be justified by a 

company strategy of establishing low prices in order to enter a market and 

launch a new product. However, those low prices can only be applied for a 

limited period with the goal of increasing profits in the long term.

If this pricing strategy lasts too long, an adjustment to the transfer prices 

could be deemed appropriate. This would especially be the case where data 

reveals that losses have been suffered for a longer period than in the case 

of comparable independent companies.

Alternatively, a multinational group could be compelled to produce a full 

range of products and/or services to remain competitive and realise an 

overall profit, while some product lines regularly recorded losses. A 

company in a multinational group could also realise significant losses from 

the manufacturing of loss-making products while other members of the 

group manufactured profitable products. In this case, the necessary 

remuneration granted to the company should be accounted for.

It is therefore necessary to understand the reasons behind losses on a case 

by case basis, and only later to evaluate how TP policies affect the negative 

results. It is also important to carefully analyse the TP method adopted and 

the profit indicators that are selected for compliance-checking the TP 

policy with the arm’s-length principle.

In certain cases, the TP policy may not indicate any problems; for example, 

if a company uses the resale minus method and selects gross profit as the 

profit level indicator, and this profit indicator is in line with the selected 

comparables.

On the contrary, using operating profit margins as the profit level indicator 

may be out of line with the one of the comparables because, for example, 

the taxpayer has a heavy cost structure with an effect on the operating 

profit margin, or there are extraordinary costs unconnected to the 

intercompany transactions that should not be considered in the 

identification of the profit level indicator.

Recently, the Regional Tax Commission of Lombardy (decision no.

928/20/2019) expressed its view on this topic. The Italian taxpayer in the 

case had an operative loss for an extended period (1997 to 2013), while the 

consolidated balance sheet of the group showed positive results over the 

same period. According to the auditors, the existence of the Italian 

company was justified by the fact that the group wished to keep an 

international profile and the Italian company performed marketing 

activities in favour of the foreign holding which boosted the visibility and 

presence of the group in the Italian market.

This led to the claim over missed remuneration for the intercompany 

marketing services carried out by the Italian company.

During the tax audit, the taxpayer explained to the auditors the 

management evolution, the type of marketed products, the peculiarity of 

the pharmaceutical market and the governmental policy on the prices of 

medicines that triggered the company’s losses in the Italian market. 

However, the losses were supported by the foreign shareholder, which 

continuously provided the Italian company with the financial and capital 

means to ensure its continuity.

According to the Regional Tax Commission of Lombardy, the Revenue 

Agency assumed that there were unsubstantiated intercompany services. 

However, the taxpayer demonstrated that the loss was not due to transfer 

pricing policies that failed to comply with the arm’s-length principle. The 

taxpayer did this by submitting broad documentary evidence during the 

audit and explaining the economic reasons behind the loss.

The material on this site is for financial institutions, professional investors and their 
professional advisers. It is for information only. Please read our Terms and Conditions and 
Privacy Policy before using the site. All material subject to strictly enforced copyright laws.

© 2019 Euromoney Institutional Investor PLC. For help please see our FAQ.

Related

About ITR

Meet the Team

Editorial Calendar

Media Pack

FAQs

Advertise in ITR

World Tax

World Transfer Pricing

Jurisdictions

Africa

Asia PaciFc

Europe

Latin America & Caribbean

Middle East

North America

Contact Us

Editorial

+44 (0)20 7779 8047
anjana.haines@euromoneyplc.com

Subscriptions

+44 (0)20 7779 8379
jack.avent@euromoneyplc.com

Business Development

+44 (0)20 7779 8385
margaret.varela-christie@euromoneyplc.com

Customer Services

+44 (0)20 7779 8703
helpdesk@itrinsight.com

Get Free Access

Follow Us

! " # !

All material subject to strictly enforced copyright laws. © 2019 Euromoney Institutional Investor PLC.

Terms And Conditions Modern Slavery Act Privacy Policy

Italy

Evaluating TP policies in loss-making

companies

Antonella Della Rovere and Federico Vincenti of Crowe Valente / Valente Associati GEB Partners
pick through the nitty-gritty of TP policy making in loss-making companies that are part of
multinational groups

Italy

Italy: Transfer pricing aspects of restructuring

By ITR Correspondent

July 23 2014

Sponsored

The impact of TP policies on managing a company in crisis

By Carola Valente & Sara Parillo

May 30 2019

Italy

Italian Supreme Court reinforces arm's-length principle

January 09 2014

Italy

Burden of proof in transfer pricing: Recent case law

By ITR Correspondent

June 27 2013

About Us Login Free Access

Direct Tax Indirect Tax Transfer Pricing Jurisdictions Expert Analysis Local Insights

Africa Asia PaciFc Latin America & Caribbean Middle East North America

Menu "

Europe

https://www.internationaltaxreview.com/firm?name=Crowe+Valente%2fValente+Associati+GEB+Partners
https://www.internationaltaxreview.com/author?name=Antonella+Della+Rovere
https://www.internationaltaxreview.com/author?name=Antonella+Della+Rovere
https://www.internationaltaxreview.com/author?name=Federico+Vincenti
https://www.internationaltaxreview.com/author?name=Federico+Vincenti
https://www.internationaltaxreview.com/termsconditions
https://www.internationaltaxreview.com/privacypolicy
https://www.internationaltaxreview.com/faqs
https://googleads.g.doubleclick.net/pcs/click?xai=AKAOjssOgovINwGyHLz7OyMKOQwMXqx7OK7IhYFe6Aj7hAzY44O62y5FxUvsuR8ufkHSr1kg4Sf-L9K2CFB5IX0CyhKIWrDyn7HFsWPaDvuJwmHhig-_bM3epfoTflzGPXIdAy6QdfgIB3RzEhm2NFAInDf2nvqCfytL8ISOxjqED2OC9F9srQx33h02R7CO-cOo7rB2TxcntvrMGa22ydzPo_Ixbdba_-M-gpBeV_X-pKe8M45GU5dzy4U5yJxzlMQd8XNcVoPcTwhshRqmSZDXcLW4r0Ems9IYlhcYotTb67eP_Z1JNOZHCs7VY5gV&sai=AMfl-YQOGyIsJG9LntfNKFL4Tf2nKJSfCg5LhD3rfvCu75utMP38Lke4z_9Vy19ajfRKM0BVyVQcvNL1o_4nG0tuvMt3MQC5oV5LZIl9vofvsw&sig=Cg0ArKJSzJMaj_41F4lY&adurl=https://www.itrworldtax.com/NewsAndAnalysis/World-Tax-2020-is-now-live/Index/266
https://www.internationaltaxreview.com/meet-the-team
https://www.internationaltaxreview.com/editorial-calendar
https://www.internationaltaxreview.com/media-pack
https://www.internationaltaxreview.com/faqs
mailto:margaret.varela-christie@euromoneyplc.com?subject=Advertise%20in%20ITR
https://www.itrworldtax.com/
https://www.worldtransferpricing.com/
https://www.internationaltaxreview.com/jurisdictions/africa
https://www.internationaltaxreview.com/jurisdictions/asia-pacific
https://www.internationaltaxreview.com/jurisdictions/europe
https://www.internationaltaxreview.com/jurisdictions/latin-america-and-caribbean
https://www.internationaltaxreview.com/jurisdictions/middle-east
https://www.internationaltaxreview.com/jurisdictions/north-america
https://www.internationaltaxreview.com/free-access
tel:+44%20(0)20%207779%208047
mailto:anjana.haines@euromoneyplc.com
tel:+44%20(0)20%207779%208379
mailto:jack.avent@euromoneyplc.com
tel:+44%20(0)20%207779%208385
mailto:margaret.varela-christie@euromoneyplc.com
tel:+44%20(0)20%207779%208703
mailto:helpdesk@itrinsight.com
https://www.facebook.com/internationaltaxreview/
https://twitter.com/intltaxreview
https://www.linkedin.com/company/itrinsight
https://www.internationaltaxreview.com/rss-feeds
https://www.internationaltaxreview.com/termsconditions
https://www.euromoneyplc.com/modern-slavery-act-transparency-statement
https://www.internationaltaxreview.com/privacypolicy
https://www.internationaltaxreview.com/jurisdictions/europe/italy
https://www.internationaltaxreview.com/jurisdictions/europe/italy
https://www.internationaltaxreview.com/article/b1fygbbnvw8yg1/italy-transfer-pricing-aspects-of-restructuring
https://www.internationaltaxreview.com/author?name=ITR+Correspondent
https://www.internationaltaxreview.com/sponsored-content
https://www.internationaltaxreview.com/article/b1fq9gblgcr476/the-impact-of-tp-policies-on-managing-a-company-in-crisis
https://www.internationaltaxreview.com/author?name=Carola+Valente
https://www.internationaltaxreview.com/author?name=Sara+Parillo
https://www.internationaltaxreview.com/jurisdictions/europe/italy
https://www.internationaltaxreview.com/article/b1fyg9rbn5rd83/italian-supreme-court-reinforces-arms-length-principle
https://www.internationaltaxreview.com/jurisdictions/europe/italy
https://www.internationaltaxreview.com/article/b1fyg89h5fl9m3/burden-of-proof-in-transfer-pricing-recent-case-law
https://www.internationaltaxreview.com/author?name=ITR+Correspondent
https://www.internationaltaxreview.com/
https://www.internationaltaxreview.com/about-us
https://www.internationaltaxreview.com/login
https://www.internationaltaxreview.com/free-access
https://www.internationaltaxreview.com/direct-tax
https://www.internationaltaxreview.com/indirect-tax
https://www.internationaltaxreview.com/transfer-pricing
https://www.internationaltaxreview.com/jurisdictions
https://www.internationaltaxreview.com/expert-analysis
https://www.internationaltaxreview.com/local-insights
https://www.internationaltaxreview.com/jurisdictions/africa
https://www.internationaltaxreview.com/jurisdictions/asia-pacific
https://www.internationaltaxreview.com/jurisdictions/latin-america-and-caribbean
https://www.internationaltaxreview.com/jurisdictions/middle-east
https://www.internationaltaxreview.com/jurisdictions/north-america
https://www.internationaltaxreview.com/jurisdictions/europe

